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Professor Alexander

Required Readings

Dressler, Chs. 7, 8


Model Penal Code, § 1.12

Optional Reading
Larry Alexander, “The Supreme Court, Dr. Jekyll, and the Due Process of Proof,” 1996, The Supreme Court Review 191 (on reserve).

Problem Set 1

1.  The legislature is considering passing one of several variations of a statute making it a criminal offense “to purchase or use marijuana with the belief that it has been illegally imported into the United States.”


1st Variation: The statute further provides that “belief in illegal importation may be presumed by the trier of fact from proof beyond a reasonable doubt that the defendant knew that the substance was marijuana.”


2nd Variation: The statute further provides that “belief in illegal importation must be presumed by the trier of fact upon proof beyond a reasonable doubt that the defendant knew that the substance was marijuana in the absence of evidence to the contrary.”


3rd Variation: The statute further provides that “belief in illegal importation is to be conclusively presumed by the trier of fact upon proof beyond a reasonable doubt that the defendant knew that the substance was marijuana.”


4th Variation: The statute omits the phrase “with the belief that it has been illegally imported into the United States” and provides instead: “It shall be an affirmative defense that defendant did not believe that the marijuana was illegally imported into the United States.”


Approximately 85% of all marijuana in the U.S. has been illegally imported, a fact that is known by over 90% of users.


Write a two to three page memo discussing the constitutionality of each of these variations.


2.  A statute makes it a criminal offense “to operate a motor vehicle recklessly.”  “Recklessly” is generally defined as “consciously disregarding a substantial and unjustifiable risk.”  Another statute provides that “substantial risk” is to be presumed from proof that defendant knowingly exceeded the speed limit by more than 15 miles per hour.  Another statute makes it a general and affirmative defense to any crime -- a “justification” for law violation – 
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that in violating the law, defendant was choosing the lesser of two evils.  The defendant must prove this affirmative defense by a preponderance of evidence.


Defendant has been charged with operating a motor vehicle recklessly for driving 55 mph in a 35 mph zone.  Defendant has put on evidence that he was driving over the speed limit because he believed it was necessary to get his passenger, who he thought was having a heart attack, to the hospital as soon as possible.  The trial court has determined that going over the speed limit by 20 mph is a lesser evil than failing to save the life of a passenger, but the issue of whether defendant actually believed the passenger was in such danger and was speeding for that reason must go to the jury.  Defendant argues that the jury must be instructed that to convict, they must find beyond a reasonable doubt that he didn’t have this belief.  The prosecutor argues that the jury must be instructed that to acquit, they must find by a preponderance of the evidence that he did have this belief.


Write a one to two page memo advising the trial court on how it should instruct the jury. 
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